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Anr parson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
followihg way.
Nationgl Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
() where bne of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
i mentioned in para- (A)(i} above in terms of Section 109{7) of CGST Act, 2017
H] ) A
{iif) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rudes, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determiined in the orglgr appealed against, subject to a maximurmn of Rs. Twenty-Five Thousand.
(B) Appealfunder Section 112(.1) of CGST Act, 2017 to Appellate Tribuna! shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05; on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.
] Appealito be filed before Appellate Tribunal under Section 112{8) of the CGST Act, 2017 after paying -
(i) (i Full amount. of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/aceepted by the appellant, and
{ii} /A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed. ,
fin The Ceptral Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has

providad that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribundl enters office, whichever is later.
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; ORDER IN APPEAL

- M/s.Atlas Pharmachem Industries Pvtitd. Plot No.286/287, Phase II, GIDC Vaiva,
Ah]pedabad 382 445 (hereinafter referred to as “the appellant’) has filed the present appeal on
datéd 24-2-2021 against OIO No.ZZ2401210110002 dated 13-1-2021 (hereinafier referred to as
‘the impugned order) passed by the Assistant Commissioner, CGST, Divisin III, Vatva Il

Ahiedabad South. (hereinafter referred to as “the adjudicating authority’).

2. Briefly stated the facts of the case is that the appellant, GSTIN 24AAGCA2633L27R,
filed refund application for refund of Rs.13,18,500/- in respect of supplies made to an EOU vz
M/s.Nosch Liabs Pvt. Ltd., Telangana on payment of tax. The appellant was issued show cause
notice (RY D 08) proposing rejection of the claim on the ground of non submission of prior
intimation ag per para 2: (i) of Circular No.14/14/2014-GST dated 6-11-2017. The adjudicating
authority vide impugned order rejected the claim on the grounds that the procedure as pex para 2
’ (i) of Circulhr No.14/14/2017-GST dated 6-11-2017 have not been followed as mentioned in
RFD 08 and ieﬂso ne reply has been received or allotted PH has been attended.

3. Beiné aggrieved the appellant filed the present appeal on the following grounds:

i. The impugned order is not proper, legal and sustainable as it was passed in routine and
supetﬂuous manner without taking into consideration the facts, precedents and legal

aspepts of the issue.

i Thauf the order was passed withoul granting personal hearing and passed against the
prin({':ip]e of natural justice is ex-facia illegal and therefore the same may be quashed and

set a&ide ;

. As pel proviso to sub rule (3) of Rule 92 no apphcatlon for refund shall be 1ejecled
w1tli0ut giving the applicant an opportunity of being heard. Singe the order was passed
thljout granting personal hearing and passed against the principle of natural justice, the
samia suffers from infirmity, is ex-fasia illegal and therefore the same may be quashed
a11diset aside. Decisions in the case of M/s.Mohan Electro Castings ltd reported at 2008
(222:) ELT 587 (Commr. Appeal) and M/s.Govan Soma Tandel Vs CC (P) Ahmedabad

" repdrted at 2000 (115) ELT 772 (Tri. Ahmedabad) relied.

iv. As i;)er Section 54 of CGST Act 2017 readwith Rule 89 of CGST Rules, 2017, they had
satiit;ﬁed all the conditions and limitations and also followed the procedures and that there

is no allegation that they had not satisfied any of the conditions stipulated in the said Act

[
or Rules.
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discrepancy which does not have any bearing on conditions stipulated and procedures
envisaged under Section 54 and Rule 89 That they had fulfilled all the conditions and
progedures of refund sarictioning provisionis and hence the impugned order may be

quashed and set aside.

The adjudicating authority has rejected the refund claim on the ground of technical
infraction without taking into consideration the vital compliance made by them ; that
thete is no dispute with regard to payment of tax or export of goods ; that it is not proper

to teject the refund claim on the ground of technical Japse. Order of Government of India

" in the matter of M/s.Barot Export reported at 2006 (203) ELT 321 (Gol) relied.

Thb Circular No.14/14/2017-GST dated 6-11-2017 was issued in pursuance to resolve
centaln difficulties being faced by exporters post GST. The Circular is meant for
fadilitating the exporter to claim cefund inasmuch as the endorsement of tax invoice has
been considered as proof of deemed export supplies. Further to co-relate supply of goods
by the supplier' to the recipient, prior and post supply of intimation for procurement of
supplies have been provided in the circular. In the present case the recipient of the export
subplies had given intimation for procurement of supplies to the supplier under Form A.

Siimilarly the recipient had also intimated under Form A to their jurisdictional GST

- officer before stupplies were made. As such the procedure of para 2 (1) of the Circular

whas complied with in so far as recipient of deemed export supplies is concerned. The
oily lapse remains is with respect to intimation for procurement of supplies not given {o
thie jurisdictional GST officer of registered supplier. The said intimation was required (o
be given by the recipient EOU. However the recipient instead of giving prior intimation
tg the jul]sdlchonal officer of the appellant has forwarded Form A the intimation to the

appellant. In the normal course recipient forward the mtlmatlon to the supplier for
o‘nward submission to the jurisdictional officer. However in the present case appellant
was under bonafide impression that such intimation might have been given by the

1$01plent Morteover appellant could not submit the intimation to the jurisdictional officer

. due to pandemic situation prevailing duiring the inaterial period. Here it is pertinent to

nfiention that 'intimation was finally given on 13-7-2020 before the refund claim was
lodged. The 1';3fund claim was filed on 16-12:2020. Therefore the purpose of verification
df supply of goods could have been made before sanctioning refund claim. The very
ﬁ11r1)ose of intimation for procuremeit of supplies stands satisfied inasmuch as intimation
was given to the registered suppliers as well as 1o the jurisdictional GST officer of the
fecipient. Mofeover the intimation to the’ jurisdictional GST officer in charge of
neglsteLed supplier was also given by the appellant before refund claim was lodged. In the
¢ircumstance when the core aspecls in salptmnmg“‘che refund viz. payment of tax and

deemed export of goods and also all the

of refund claim on minor lapse is not pr



viii.

1X.

Xi.

Xii.

Xiit.

Xiv.

GAPPL/ADC/GSTP/367/2021

That Hon’ble appellate authorities and Hon’ble Courts have consistently been holding the
view that substantive benefit cannot be denied merely on account of minor procedural
infraction. Judgment of Hon’ble Supreme Court in the case of M/s.Manglore Chemicals
and Fertilizers Ltd Vs Deputy Commissioner reported in 1991 (55) ELT 437 (SC) and
Hon’ble Tribunal in the case of M/s.Skoda Auto India Pvt itd Vs CCE Aurangabad

| reported at 2020 (253) ELT 153 (Tri.Mumbai) relied.

That -intimation for procurement of supplies is purely a procedural requirement and
techniical nature and meant for administrative purpose. In the present case the reason for
rejection was shown as "other’ and hence inadmissibility is notl substantive and would be
non §ubstantive error or omission. It is well settled that export related refunds should not
be 1dJected due to minor procedural lapse or non substantive errors or omission which can
be réctified subsequently. They had complied with all the conditions and provisions of
Scction 54 and Rule 89 and as such non submission of prior intimation of procurement of
supﬁhes to the jurisdictional GST office in charge of registered supplier cannot be viewed

a su‘astantlve requirement for grant of refund. . Judgment of Hon’ble Supreme Court in

" the j}case of M/s.Manglore Chemicals and Fertilizers Ltd Vs Deputy Commissioner

repdited in 1991 (55) ELT 437 (SC) relied,

| |
Refnd has been rejected merety on the ground of mmm procedural lapse. It is well
sett:d Law that Circular is not binding on an assessee although the same is binding on
Depal tment. Judgment of Hon’ble Supreme Court in the case of CC, Calcutta Vs IOC Ltd
1epbrled in 2004 (165) ELT 257 (SC) and in the case of CCE, Bhopal Vs Minwool Rock

Flljres Ltd reported in 2012 (278) ELT 581 (SC) relied.
i

| : . o
Ad per judgment of Hon’ble Supreme Court in the case of Sandur Micro Circuits Ltd Vs

- C(IfE Belgaum %‘eported at 2008 (229) ELT 641 (SC) circular cannot take away the effect

odNotiﬁcations statutorily issued.

f !
Tilat refund claim cannot be rejected on the basis of a Circular when statutory provisions
have been complied with. Decision of Hon’ble Tribunal in the case of CC, Cochin Vs
KfVN Impex Pvt.itd reported at 2016 (339) ELT 117 (Tri. Bang) and M/s.JD Enginering
Ws CCE Delhi 1reported at 2016 (343) ELT 632 (Tri. Delhi) relied.

|
Tthe recipient of deemed export supplies though intimated plocmemenl of supplies to the

shpphel under Form A and also intimate under Form A to their jurisdictional GST

_ (bfﬁcm, however could not give prior intimation to the jurisdictional GST officer of the

qippellant due to pandemic of Covid 19.

Tn view of abdve submissions the appeliant requested to set aside the impugn

grant them consequential retief.
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4. Personal heariﬁg was held oi dated 5-1-2022. Shri P.G.Mehta, Authorozed representative
;appeared on behalf of the appellant on virtual mode. He has asked for seven working days lo
submit additional information/details which have been duly granted. Accordingly he via email
"dated 10-1-2022 submitied copy of prior intimation letters filed by them before jurisdictional

" GST officer.

5. I.have carefully gone through the facts of the case, grounds of appeal, submissions made
by the appellant and documents available on record. In this case the claim was rejected only on
thie ground of non observance of procedure as per para 2(i) of Circular No.14/14/2017-GST
dated 6-11-2017. As per said Circular procedure for procurement of supplies of goods from DTA
by Export Oriented Unit/ Electronic Hardware Technology Park (EI-ITP) Unit / Softw:ne
Technology Park (STP) Unit / Bio-Technology Parks (BTP) Unit under deemed export benefits
under séction 147 of CGST Act, 2017CHTP/STP was prescribed. In para 2 (i) it was prescribed
that; ’

The recfpr'ent EQU / EHTP / STP / BTP unit shall give prior intimation in a prescribed proforma
in "Form-A" (appended herewith) bearing a running serial number containing the goods to he
procurdd, as pre-approved by the Development Commissioner and the details of the supplier

before such deemed export supplies are made.

The said intimation shall be given (o —~ (a} the registered supplier; (b} the jurisdz"ciional GST
officer bt charge of such registered supplier; and (c) its jurisdictional GST officer.

0. ;Apparently the proceduie prescribed in para 2 (i) calls for compliance on the part of
recipiept EOU unit f01' procuring supply from DTA Unit and not on the part of the supplier of
goods'. Regarding requirement of such intimation for claim of refund by supplier, I refer to Rule
89 (2) of CGST Rules, 2017 wherein the docuthents required to be submitted by the claimants
for val%ous types of refund is prescribed. [ find that under clause (g) of Rule 89 (2) of CGST
Rules, for claim of refund on account of deemed export a statement containing the number and
date of invoices alon g with such other cvidénce as may be notified in this behalf need to be filed
by the claimant. Acé:ordingly, vide Notification N0.49/2017-CT dated 18-10-2017, for the
purpose of Rule 89 (2) (g) of CGST Rules, 2017, the following documents are notified as
eviden,bes which are required to be produced by the supplier of deemed export supplies for

claimiﬁg refund. namely:-

1) Acknowledgment by the jurisdictional Tax officer of the Advance Authorization holder

or Export Promotion Capital Goods Authorization holder, as the case may be, that the said

I

deemed export supplies have been received by the said Advance Authorization

=

supplies have been made by the supplier, duly signed by the reéipr’em‘ Export Ori r’gé Uig};!'

Promation Capital Goods Authorization holder, or a copy of the tax invoice uncfl,‘éw 1e)

said deemed export supplies have been received by it.
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2. An undertaking by the recipient of deemed export supplies that no input tax credit on
sudw supplies has been availed of by him and
3. An tindertaking by the recipient of deemed export supplies that he shall not claim the

refund in respect of such supplies and the supplier may claim the refund.,

8. | In view of above I find that in case of claim for refund on account of deemed export filed
by the supplier unit, the ‘documentary evidences prescribed under Notification No.49/2017 only
need to be submitted along with refund application. In the subject case there is no dispute
1ega1d111g nori submission of any of the aloresaid prescribed documents by the appellant. 1t is
also not in dlspute that the appellant has not supplied the goods to EOU or not paid tax on such .
supply or lhatz the goods supplied by them were not received by the EOU. Despite the same, the
claim was rejected due o non submission of prior intimation which in fact needed for procuring
supply of gdods from DTA by EOU, which need to be submitted by’ the recipient EOU.
Therefore, sq far as claim of refund by supplier is concerned, such prior intimation has no

relevance anc;l not statutorily needed with refund application.

9. I further find that in Circular No.14/14/2017-GST dated 6-11-2017 also it was prescribed
that afler 1ecb1pt of supphes, EOU has to forward a copy of endorsed tax invoice to the supplier
unit. As pGIICBIC Circular No. 125/44/2019 — GST dated 18-11-2019 the supplier filing refund
application fbr refund of tax paid on deemed export supplies need to upload documents required
under Not1ﬁ1:at10n No. 49/2017-Central Tax dated 18.10.2017 and Circular No. 14/14/2017-GST
dated 06.11 2017 Therefore, document which is envisaged under Notification No0.49/2017 and
Circular 14/ 14/2017 for submission by supplier is in fact copy of invoice duly endorsed by EOU
and not qu1 intimation in Form A. I also find that nowhere in any Not1ﬁcat10n or Circular
submission pf prior intimation filed by the receipt EOU was made mandatory for claim of refund
by the supp:lier unit. Therefore, I do not find non submission of prior intimation is a justifiable
and cogentireason to .deny substantive benelit to the appellant. 1 also refer to Circular No.
37/11/20184:GST F. No0.349/47/2017-GST dated the 15th March, 2018, issued by the Board,
wherein it Was clarified that refunds may not be withheld due to minor procedural lapses or non-

substantive lerrors or omission.

10. Regaldmg the appellant’s contention of non grant of personal hearing before rejecting the
refund claim, [ find that in the show cause notice issued to the appellant the appellant was
directed to ifm nished reply within fifteen days and to appear for personal hearing on 29-12- 2020.
It is not brOught on record as to whether they sought adjournment or not. However, I find that as
per p10v1so to sub rule (3) of Rule 92 it is prescribed that no '1pp11cat1011 for refund shall be
rejected without glvmg the applicant an opportunity of being heard. In this case, the personal
hearing w:is fixed on 29-12-2020 and the impugned order was passed on 13-1-2020 ie after
fifteen days period. In between period no further personal hearing was granted to the appellant in

2017 Therefore, 1 find that the nnpugned order was
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10. In view of above discussions I hold that the impugned order passed by the adjudicating
3 authority is not legal-and pioper inasmuch as the refund was rejected due to reason of non
- submission of irrelevant and unspecified documents and without granting opportunity of
" personal hearing. 1 f,urthler find force in the submissions made by the appellant relying on various
case laws challenging the impugned order. Accordingly T set aside the impugned order and

' allow this appeal.
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11. The appeal filed by the appellant stands disposed of in above terms.

Date : . ¥

Alttested

(Sankarg P
Superintendent
Central Tax (Appeals),

Alnnede{bad

By RPAD
To,

M/s.Atlds Pharmachem Industties Pvt.itd,
Plot No.286/287, Phase I,

GIDC Vatva,

Ahmedabad 382 445

Copy to:

1y The Principal' Chief Conmumissioner, Central tax, Ahmedabad Zone
2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad
3) The Commissioner, CGST, Ahmedabad South ,
4) The Assistant Commissioner, CGST, Division Ill (Vatva I1) , Ahmedabad South
5) The Additional Comumissioner, Central Tax (Systems), Ahmedabad South
9-6) Guard File -
7} PA file




